
















































































































































































What Government Agencies keep DNA? 

https://www.fbi.gov/services/laboratory/biometric-analysis/federal-dna-database#DNA-
Kit Instructions 

 

As of January 2019, federal law enforcement has the ability to view a subject’s DNA 
status via their NCIC criminal history record. Near the top of the criminal history record, 
above the biographical information, there now is a DNA indicator that will inform law 
enforcement as to whether or not a DNA profile already exists in the Combined DNA 
Index System (CODIS) for a particular subject. This report can be accessed at any time 
prior to arrest and/or booking, therefore saving law enforcement time and resources by 
significantly reducing duplicative DNA collections. This DNA indicator is useful for 
determining whether or not a previously submitted DNA sample has been uploaded to 
CODIS. 

 

NCIC – National Crime Information Center – It was created in 1967 under J. Edgar 
Hoover.  Its purpose is to create a centralized information system to facilitate 
information flow between the numerous law enforcement branches.   

CODIS – The Combined DNA Index System - is the generic term used to describe the 
FBI’s program of support for criminal justice DNA databases as well as the software 
used to run these databases. The National DNA Index System or NDIS is considered 
one part of CODIS, the national level, containing the DNA profiles contributed by 
federal, state, and local participating forensic laboratories 

Pursuant to federal law (the DNA Identification Act of 1994), DNA data is confidential. 
Access is restricted to criminal justice agencies for law enforcement identification 
purposes. Defendants are also permitted access to the samples and analyses 
performed in connection with their cases. If all personally identifiable information is 
removed, DNA profile information may be accessed by criminal justice agencies for a 
population statistics database, for identification research and protocol development 
purposes, or for quality control purposes. The unauthorized disclosure of DNA data in 
the National DNA database is subject to a criminal penalty not to exceed $250,000. 

A. The DNA Identification Act, §14132(b)(3), specifies the access requirements for 
the DNA samples and records “maintained by federal, state, and local criminal 
justice agencies (or the Secretary of Defense in accordance with section 1565 of 
title 10, United States Code),” and “allows disclosure of stored DNA samples and 
DNA analyses only: 
to criminal justice agencies for law enforcement identification purposes; 

B. in judicial proceedings, if otherwise admissible pursuant to applicable statutes or 
rules; 



C. for criminal defense purposes, to a defendant, who shall have access to samples 
and analyses performed in connection with the case in which such defendant is 
charged; or 

D. if personally identifiable information is removed, for a population statistics 
database, for identification research and protocol development purposes, or for 
quality control purposes.” 

 

FDDU - The Federal DNA Database Unit - serves the greater forensic community by 
aiding investigations through hit confirmations against individuals whose profiles are in 
the National DNA Index System (NDIS). Agencies submit blood or buccal samples to 
the unit from individuals who are required by law to do so. These include individuals 
convicted of, arrested for, or facing charges of certain qualifying federal crimes or 
convicted of qualifying District of Columbia offenses, as well as non-U.S. citizens who 
are detained under the authority of the United States. FDDU then produces a DNA 
profile for each of these individuals and uploads it to the NDIS, which is part of the 
Combined DNA Index System (CODIS) 

 

 



 

Privacy - No names or other personal identifiers of the offenders, arrestees, or 
detainees are stored using the CODIS software (for missing persons records stored at 
NDIS, available metadata, such as the date of birth, may be included.) Only the 
following information is stored and can be searched at the national level: 

  The DNA profile—the set of identification characteristics or numerical 
representation at each of the various loci analyzed; 

1. The Agency Identifier of the agency submitting the DNA profile; 
2. The Specimen Identification Number—generally a number assigned sequentially 

at the time of sample collection. This number does not correspond to the 
individual’s social security number, criminal history identifier, or correctional 
facility identifier; and 

3. The DNA laboratory personnel associated with a DNA profile analysis. 

In Oklahoma – the OSBI Forensic Biology Unit is responsible for DNA testing for 
samples collected as part of a criminal investigation.   

The Forensic Biology Unit works in conjunction with the Combined DNA Index System 
(CODIS) Unit to enter appropriate evidentiary samples into the National DNA Index 
System (NDIS). 

The CODIS Unit also processes convicted offender samples from the State of 
Oklahoma for entry into the national database. 

 

Case Law on when the government can take DNA 

https://newrepublic.com/article/112540/supreme-court-dna-case-can-government-take-
your-dna 

 

Maryland v. King, 133 S.Ct. 1958 (2013) 

Held : When officers make an arrest supported by probable cause to hold for a serious 
offense and bring the suspect to the station to be detained in custody, taking and 
analyzing a cheek swab of the arrestee's DNA is, like fingerprinting and photographing, 
a legitimate police booking procedure that is reasonable under the Fourth Amendment. 
Pp. 1966 – 1980. 

DNA collection after arrest.  Supported by Kennedy, Roberts, Thomas, Breyer, and Alito 

Dissenting = Scalia filed a dissenting opinion and is joined by Ginsburg, Sotomayor and 
Kagan 



Oklahoma Cases 

Sanchez v. State, 2009 OK CR 31 

Defendant challenges the State’s seizure of Appellant’s DNA as a violation his 
constitutional right to be secure in his person from unreasonable search and 
seizure.  U.S. Const. amend. IV, XIV; Okla. Const. art. II, § 30.  As a result of 
Appellant’s incarceration for second degree burglary in 2002, the Department of 
Corrections collected his blood and submitted it to the Oklahoma State Bureau of 
Investigation.  OSBI then developed Appellant’s DNA profile and maintained it in the 
OSBI’s Combined DNA Index System (CODIS), from which the State ultimately 
obtained a DNA match to evidence from the Busken murder.  

The Legislature established the Combined DNA Index System “for the purpose of 
collecting and storing blood or saliva samples and DNA profiles, analyzing and typing of 
the genetic markers contained in or derived from DNA, and maintaining the records and 
samples of DNA” of individuals required to provide a sample by the statute.  74 
O.S.Supp.2002, § 150.27a. 

The State’s legitimate interest in the collection and storage of this highly probative form 
of identification for use by law enforcement in the detection and prevention of past and 
future crimes far outweighs a convicted prisoner’s minimal interest in freedom from a 
brief intrusion required to collect a sample of genetic material.  The District Court 
properly denied Appellant’s motion to suppress the resulting evidence of his DNA profile 
and its comparison to the previously unknown DNA profile 

 

Marshall v. State, 2010 OK CR 8 

Defendant didn’t need to be Mirandized prior to collection of DNA sample authorized by 
a valid search warrant. 

 

 

Oklahoma Department of Corrections rules about DNA collection and who is 
required to submit a DNA sample (from the DOC Website) 

DNA Testing   

The Oklahoma Department of Corrections (ODOC) is responsible for collecting samples 
for DNA testing from inmates and submitting the samples to the Oklahoma State 
Bureau of Investigation (OSBI) in accordance with state law. (2-CO-1F-07)   

I. Testing of Inmates    

The following inmates/offenders are subject to DNA testing.   



 A. Criteria for DNA Testing  

 1. Any inmate who has been convicted of a felony offense, or has received a delayed 
sentence, and is incarcerated or in the custody of ODOC after July 1, 1996, will be 
required to provide a blood or saliva sample for DNA testing prior to their release.   

2. Any offender who receives a suspended sentence after January 1, 2006, and is not 
sentenced to a term of confinement, will provide a blood or saliva sample as a condition 
of such sentence (Oklahoma Statute Title 22 and Title 57).   

3. Any inmate/offender who has previously submitted a blood or saliva sample for DNA 
testing, and for whom a valid sample is on file with the OSBI at the time of their 
sentencing, will not be required to submit to another sample.   

4. Any offender who receives a deferred sentence for an offense that does not require 
registration as a sex offender, and is supervised by Probation and Parole or the 
Community Sentencing Program, and is ordered by the court to submit to DNA testing, 
will be required to submit to testing within 30 days of said order.    

5. Any offender who receives a deferred sentence for a sex offender registration offense 
and is required to register as a sex offender must submit to DNA testing in accordance 
with OP-020307 entitled “Sex  
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and Violent Crime Offender Registration.”  

 II.  DNA Testing Procedures  

  A. Time Limits    

1. Any inmate who is convicted of an offense that requires DNA testing after July 1, 
1996 and is sentenced to a term of incarceration will be tested within ten days of receipt 
at the assessment and reception center.  DNA samples collected will be mailed to the 
OSBI within ten days of collection.   

2. Any offender who is convicted of an offense that requires DNA testing after July 1, 
1996 and is sentenced to probation will be required to submit to testing within 30 days 
of sentencing to ODOC or to the county sheriff, as directed by the court.  Inmates 
sentenced to a term of incarceration in a county jail will submit to testing at the jail, by 
the county’s sheriff. DNA samples collected will be mailed to the OSBI within ten days of 
collection.   

3. Offenders subject to DNA testing and who are not received at the assessment and 
reception center will be required to pay a fee of $15 to ODOC, payable by cashier’s 
check or money order.   

 B. Collection Process   



1. Collection kits will be supplied by the OSBI. Sample collection for DNA testing will be 
conducted by an employee or contractor of ODOC, or by an employee/contractor of the 
county sheriff’s department or any peace officer directed by the court.  

 2. Designated employees or contractors will receive an instructional packet that will 
show how to obtain the sample, prepare the sample and where to send the sample. The 
instructional packet will be supplied by the OSBI.   

3.     All samples collected will be submitted to the OSBI DNA Laboratory at the 
following address:   

Oklahoma State Bureau of Investigation                                                                  
Criminalistic Service Division              

 800 East 2nd Street                                                                     

Edmond, Oklahoma 73034                                                                  

 ATTENTION: DNA Laboratory  

  

4. Prior to release from custody by discharge, parole, or transfer to any alternative to 
incarceration program, the inmate’s current facility will ensure that a sample has been 
obtained and submitted to the OSBI in accordance with this procedure.   
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5. When an offender is received for community supervision, the OSBI database will be 
searched by the appropriate staff person to determine if a sample has been previously 
collected.  If a sample is required and has not been submitted, a sample will be 
collected and submitted to the OSBI in accordance with this procedure.    

6. The inmate’s/offender’s fingerprint will be obtained and imprinted on the sample 
collection card, prior to sample collection.   

7. The following guidelines will be adhered to when a DNA blood or saliva sample is 
collected:   

 a. The person obtaining the sample is responsible for preserving it on the sample 
collection card or in the appropriate sample collection tube/container.  

 b. The person collecting the saliva sample will place it in the appropriate sample 
collection tube/container.  

 c. The person collecting the sample will label it immediately after it is collected.  The 
label will include the information required by the OSBI.  

 8. Any use of force necessary to collect the DNA sample, will be in accordance with 
OP-050108 entitled “Use of Force Standards and Reportable Incidents.”  



 III.  OMS DNA Information Requirements  

 If DNA is required, appropriate staff at the Assessment Reception Centers or Probation 
and Parole will ensure that “DNA required” and “DNA tested” are entered in the 
Personal Information section of OMS.  

  

IV. References   

Policy Statement No. P-140100 entitled “Inmate Medical, Mental Health and Dental 
Care”   

OP-020307 entitled “Sex and Violent Crime Offender Registration”   

OP-050108 entitled “Use of Force Standards and Reportable Incidents”   

22 O.S. § 991a   

57 O.S. § 581 et seq   

74 O.S. § 150.27   

74 O.S. §150.27a   

Shaffer v Saffle, 198 F3d 1180 (10 cir 1998)  
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 V. Action  

 The chief medical officer is responsible for compliance with this procedure.   

The director of Health Services is responsible for the annual review and revisions.  

 Any exceptions to this procedure will require prior written approval from the agency 
director.   

This procedure is effective as indicated.    

 Replaced: Operations Memorandum No. OP-140401 entitled “DNA Testing” dated April 
25, 2018   Distribution: Policy and Operations Manual        Agency Website   

 

 

 

 

 

 



What rights do Defendants have if wrongfully convicted? 

Oklahoma Postconviction DNA Act 

22 O.S. 1373 – 1373.7 

Oklahoma was the last state to implement post-conviction DNA testing.  The State 
statute is regarded as on of the most comprehensive in the United States.  It is 
considered comprehensive because the law does the following: 

- Allows DNA testing in cases involving violent felonies 
- Allows DNA testing in cases that ended with a prison sentence of more than 

25 years 
     *but only if the DNA testing could prove his/her innocence  

 

22 O.S. 1373.2 states: 

A. Notwithstanding any other provision of law concerning postconviction relief, a person 
convicted of a violent felony crime or who has received a sentence of twenty-five (25) 
years or more and who asserts that he or she did not commit such crime may file a 
motion in the sentencing court requesting forensic DNA testing of any biological material 
secured in the investigation or prosecution attendant to the challenged conviction. 
Persons eligible for testing shall include any and all of the following: 

1. Persons currently incarcerated, civilly committed, on parole or probation or subject to 
sex offender registration; 

2. Persons convicted on a plea of not guilty, guilty or nolo contendere; 

3. Persons deemed to have provided a confession or admission related to the crime, 
either before or after conviction of the crime; and 

4. Persons who have discharged the sentence for which the person was convicted. 

B. A convicted person may request forensic DNA testing of any biological material 
secured in the investigation or prosecution attendant to the conviction that: 

1. Was not previously subjected to DNA testing; or 

2. Although previously subjected to DNA testing, can be subjected to testing with newer 
testing techniques that provide a reasonable likelihood of results that are more accurate 
and probative than the results of the previous DNA test. 

C. The motion requesting forensic DNA testing shall be accompanied by an affidavit 
sworn to by the convicted person containing statements of fact in support of the motion. 

D. Upon receipt of the motion requesting forensic DNA testing, the sentencing court 
shall provide a copy of the motion to the attorney representing the state and require the 
attorney for the state to file a response within sixty (60) days of receipt of service or 
longer, upon good cause shown. The response shall include an inventory of all the 
evidence related to the case, including the custodian of such evidence. 



E. A guardian of a convicted person may submit motions for the convicted person under 
the provisions of this act and shall be entitled to counsel as otherwise provided to a 
convicted person pursuant to this act. 

 

Gene Editing: Regulatory and bioethics concerns 

 

Gene editing technology allows an organism’s DNA to be changed by adding, removing, or altering 
genetic material at certain locations in the genome. Early methods of gene editing involved methods like 
injection of isolated DNA fragments into individual cells. The cells would then pick up the DNA fragments 
and potentially use them to repair broken DNA or replace other similar target DNA.  Over time, we have 
developed new methods that have higher rates of success, are more efficient, and are less expensive. 

 

Where does CRISPR fit in? The scientific community has been aware of a family of DNA sequences 
known as Clustered Regularly Interspaced Short Palindromic Repeats (CRISPR) since the 1990s.  Notably, 
bacteria use CRISPR sequences to fend off viruses.  More recently, however, we have come to 
understand how to use CRISPR for easier and more efficient genome editing.  In 2015, the American 
Association for the Advancement of Science chose CRISPR as the Breakthrough of the Year. 

 

Applications of gene editing range from developing efficient and disease-resistant crops to developing 
gene therapies to cure or slow diseases.  With regard to gene-editing in humans however, there are two 
distinct types of gene editing that appear to delineate what types of gene editing are acceptable or not 
for now: Germline and Somatic.  Germline gene editing involves changing genes in a group of cells 
including reproductive cells—in other words, the genetic changes can be passed down from generation 
to generation.  Somatic gene editing involves changing genes in non-reproductive cells, such that the 
changes are not passed down to the next generation. 

 

Germline gene editing is not illegal in the United States.  Our regulatory scheme does not target the use 
of the technology, but rather the various applications for the technology.  For example, after Congress 
convened a hearing to educate itself about the newly emerging technology, it increased the funding for 
the National Institute of Health by $2 billion for FY2016.  It then prohibited those funds from being used 
for (1) the creation of human embryos for research purposes, or for (2) research in which human 
embryos are destroyed, discarded, or knowingly subjected to risk of injury or death greater than that 
allowed by existing regulation.  Pub. Law 114-113 § 508 (Dec. 18, 2015).   

 

The appropriations bill for FY2016 also prohibited the Food and Drug Administration’s use of federal 
funds on research or clinical trials in which a human embryo is intentionally created or modified to 
include a heritable genetic modification.”  Pub. Law 114-113 § 749 (Dec. 18, 2015).  Congress’s 
appropriations for Fiscal Year 2020 included the same prohibition.  H.R. 3055, § 730.  The FDA has also 



exercised jurisdiction over assistive reproductive technologies such as in vitro fertilization for almost two 
decades, which means that any attempt to implant an embryo with germline genetic modification will 
run afoul of FDA regulations. 

 

Privately funded research on germline modifications is not prohibited in the U.S.  In the summer of 
2017, a group of researchers in Portland, Oregon, made waves by announcing that they had successfully 
and efficiently edited genes in a human embryo to correct a gene associated with cardiomyopathy.  The 
embryos involved in this research were not allowed to develop further than a few days. 

 

But a different story was unfolding in China.  In November 2018, He Jiankui, a Chinese biophysics 
researcher, announced his successful experiment to edit the genes of twin babies, and bring them to 
term and live birth.  (See Announcement first 1:30 at 
https://www.youtube.com/watch?v=th0vnOmFltc). 

 

Notably, He’s announcement issued via press release rather than by published study.  It was not peer-
reviewed.  It was not disclosed to the Southern University of Science and Technology, where He was an 
associate professor.  It was not listed in a Chinese clinical trial registry until early November 2018, just 
before his results were announced.  There is even some question as to whether the parents understood 
the magnitude of the endeavor. 

 

Eight couples were recruited for the study, in which the male had HIV and the female did not. The 
consent forms described the study as an “AIDS vaccine development project.”  The couples were 
provided IVF services and some assisting medical staff may have been allowed to believe that they were 
only performing conventional IVF and gene-mapping (not editing).  Dr. He admitted that he personally 
reviewed the informed consent provisions with the patients rather than allow a neutral third party to do 
so.  And the consent form included an agreement to protect the project’s “trade secrets.” 

 

Dr. He’s work swiftly garnered heavy criticism, both for the secrecy and obfuscation involved, and the 
risks taken now that simpler HIV prevention and treatment methods are available.  Dr. He stated that an 
“off-target” (unintended) mutation was detected prior to implantation, but he considered it unlikely to 
affect any biological function, and the parents elected to accept the risk and implant both embryos. One 
of the twin babies also has both CCR5 genes successfully disabled, but the other twin only has one CCR5 
gene disabled, leaving some question as to whether that twin is still vulnerable to HIV infection.  On the 
other hand, studies of the CCR5 gene suppression indicate there may be a link to cognitive plasticity, 
meaning that the twins may have an easier time learning in school and recovering from a stroke.  But 
this “benefit” does not outweigh the risk—if anything, it raises the specter of eugenics as an additional 
concern. 

 

https://www.youtube.com/watch?v=th0vnOmFltc


Two months after Dr. He’s announcement, Southern University of Science and Technology terminated 
its relationship with the professor.  Chinese authorities noted that gene-edited embryos were only 
allowed to be viable for up to 14 days, meaning He’s work could have violated state law.  A Chinese 
investigation concluded that He had acted without first informing his government or his university, that 
he had dodged oversight measures, and that he had forged documents.  However, the consent 
documents represent that some of the funding came from three state agencies, including the University.  
In any event, a May 2019 draft of China’s new civil code added human genes and embryos to a section 
on fundamental personal rights to be protected.  The regulation may result in the gene editor’s liability 
for all adverse consequences of the gene editing. 

 

Sources: 

 

U.S. National Library of Medicine, What Are Genome Editing and CRISPR-Cas9? 

https://ghr.nlm.nih.gov/primer/genomicresearch/genomeediting 

 

National Human Genome Research Institute, How Does Genome Editing Work 

https://www.genome.gov/about-genomics/policy-issues/Genome-Editing/How-genome-editing-works 

 

Agriculture and Related Agencies: FY2020 Appropriations 

https://crsreports.congress.gov/product/pdf/R/R45974 

 

Evita V. Grant, FDA Regulation of Clinical Applications of CRISPR-CAS Gene-Editing Technology, 71 Food 
and Drug Law Journal 608 (2016) 

https://www.fdli.org/wp-content/uploads/2017/01/FDLJ-71-4-fda-regulation-clinical-applications-crispr-
cas-22115661.pdf 

 

Rob Stein, Exclusive: Inside the Lab Where Scientists Are Editing DNA In Human Embryos, National Public 
Radio (Aug. 18, 2017) 

https://www.npr.org/sections/health-shots/2017/08/18/543769759/a-first-look-inside-the-lab-where-
scientists-are-editing-dna-in-human-embryos 

 

Steve Connor, First Human Embryos Edited in U.S., MIT Technology Review (Jul. 26, 2017) 

https://www.technologyreview.com/s/608350/first-human-embryos-edited-in-us/ 

https://ghr.nlm.nih.gov/primer/genomicresearch/genomeediting
https://www.genome.gov/about-genomics/policy-issues/Genome-Editing/How-genome-editing-works
https://crsreports.congress.gov/product/pdf/R/R45974
https://www.fdli.org/wp-content/uploads/2017/01/FDLJ-71-4-fda-regulation-clinical-applications-crispr-cas-22115661.pdf
https://www.fdli.org/wp-content/uploads/2017/01/FDLJ-71-4-fda-regulation-clinical-applications-crispr-cas-22115661.pdf
https://www.npr.org/sections/health-shots/2017/08/18/543769759/a-first-look-inside-the-lab-where-scientists-are-editing-dna-in-human-embryos
https://www.npr.org/sections/health-shots/2017/08/18/543769759/a-first-look-inside-the-lab-where-scientists-are-editing-dna-in-human-embryos
https://www.technologyreview.com/s/608350/first-human-embryos-edited-in-us/


 

Sharon Begley, Amid Uproar, Chinese Scientist Defends Creating Gene-Edited Babies, STAT (Nov. 28, 
2018) 

https://www.statnews.com/2018/11/28/chinese-scientist-defends-creating-gene-edited-babies/ 

 

Pam Belluck, Chinese Scientist Who Says He Edited Babies’ Genes Defends His Work, New York Times 
(Nov. 28, 2018) 

https://www.nytimes.com/2018/11/28/world/asia/gene-editing-babies-he-jiankui.html 

 

 

 

https://www.statnews.com/2018/11/28/chinese-scientist-defends-creating-gene-edited-babies/
https://www.nytimes.com/2018/11/28/world/asia/gene-editing-babies-he-jiankui.html
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